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No Review 
Record #: 4106  
Date of Request: December 9, 2022 
Facility Name: Mission Hospital 
FID #: 943349 
Business Name: MH Mission Hospital, LLLP 
Business #: 3045 
Project Description: Acquire a CT scanner 
County: Buncombe 
 
Dear Mr. Burgess: 
 
The Healthcare Planning and Certificate of Need Section, Division of Health Service Regulation 
(Agency) received your correspondence regarding the project described above. Based on the CON 
law in effect on the date of this response to your request, the project as described is not governed 
by, and therefore, does not currently require a certificate of need. If the CON law is subsequently 
amended such that the above referenced proposal would require a certificate of need, this 
determination does not authorize you to proceed to develop the above referenced proposal when the 
new law becomes effective.   
 
This determination is binding only for the facts represented in your correspondence.  If changes are 
made in the project or in the facts provided in the correspondence referenced above, a new 
determination as to whether a certificate of need is required would need to be made by this office. 
 
Please do not hesitate to contact this office if you have any questions.   
 
Sincerely, 

 
Ena Lightbourne, Project Analyst 
 

 
Micheala Mitchell, Chief 
 
cc: Acute and Home Care Licensure and Certification Section, DHSR 
 Radiation Protection Section, DHSR 

mailto:kburgess@bakerdonelson.com
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December 9, 2022 
 
 
VIA E-MAIL 

 
 
 

 
Micheala Mitchell, Chief 
Ena Lightbourne, Project Analyst 
N.C. Department of Health and Human Services 
N.C. Division of Health Service Regulation 
Certificate of Need Section  
809 Ruggles Drive, Raleigh, N.C. 27603 

 

 
RE:   Notice of Exemption for the Redesign and Renovation of MH Mission Hospital, LLLP’s 

Emergency Room 

Dear Micheala and Ena: 

I am writing on behalf of our client MH Mission Hospital, LLLP (“Mission”) to provide the North Carolina 
Department of Health and Human Services, Division of Health Service Regulation, Certificate of Need 
Section (“the CON Section” or “the Agency”) with prior written notice of Mission Hospital’s plans to redesign 
its existing Emergency Room (“ER”) at the Mission main hospital, as described further below (the “Project”).  
For the reasons set forth below, we do not believe that the Project is subject to review by the Agency or 
that Mission is required to obtain a certificate of need (“CON”) before proceeding with the Project because 
the Project qualifies for an exemption pursuant to N.C. Gen. Stat. § 131E-184(g).    
 
Background 
 
In 2021, Mission handled approximately 101,000 ER visits. The current Mission ER was developed by the 
former owners of Mission Hospital and so was acquired “as is” when HCA Healthcare acquired Mission 
Hospital in 2019.  The current size and layout of the ER has proven challenging for patients, physicians and 
staff.  The purpose of the Project is to redesign certain components of the main ER to optimize patient flow, 
patient experience and overall operations of the ER.  The Project will also address the special needs of 
Behavioral Health (“BH”) ER patients.   
 
The Project will be developed in two phases and involves the following: 
 

o Acquisition of a new CT Scanner to augment to Mission’s existing 2 ER-based CT 
Scanners, discussed further below, to optimize patient flow; 

o Renovate existing space to: 
 Relocate the existing EMS lounge; 
 Create a renovated pediatric ER pod; 
 Create a renovated 24-hour BH pod with intake rooms, a security work area and 

related support space; and 
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o Renovate and upgrade other portions of the existing ER to maximize space and efficiency. 
 

For the reasons stated below, this redesign and renovation of Mission Hospital’s main ER is exempt from 
CON Section review, and thus does not require that Mission obtain a CON, pursuant to N.C. Gen. Stat. § 
131E-184(g).  See Attachment 1 (diagrams showing the location of Mission’s existing ER and the space to 
be renovated).  The anticipated capital costs for the Project are $12,724,000.00.  See Attachment 2 (Capital 
Cost Worksheet).  
 
Applicable Legal Authorities 
 
The CON Law precludes any person from offering or developing a “new institutional health service” without 
first obtaining a CON.  N.C. Gen. Stat. § 131E-178(a). The definition of “new institutional health service” 
includes, inter alia, the following: 
 

 Incurring an obligation for a capital expenditure that exceeds $4,000,000.00 to develop or expand 
a health service or health service facility, or which “relates” to the provision of a health service.  

 
N.C. Gen. Stat. §§ 131E-176(16)(b).  However, the CON Law includes a specific exemption for health-
related capital expenditures in excess of $2,000,000.00 where the sole purpose of the capital expenditure 
is “to renovate, replace on the same site, or expand the entirety or a portion of an existing health service 
facility located on the main campus.”   N.C. Gen. Stat. § 131E-184(g).  That exemption, where applicable, 
eliminates the need to obtain a CON before incurring the capital expenditure.  The Project which is the 
subject of this Exemption Notice involves a capital expenditure in excess of $2,000,000.00.  The estimated 
total capital cost for the project is $12,724,000.00.  However, the project is exempt from CON Section 
review based upon the exemption at N.C. Gen. Stat. § 131E-184(g).  
 

 
The Statutory Exemption For Renovation, Replacement Or Expansion Of An Existing 

Health Facility On The Same Campus 
 

N.C. Gen. Stat. § 131E-184(g) provides an express exemption from CON Section review for capital 
expenditures that exceed $2,000,000.00 where: 
 

1. The sole purpose of the capital expenditure is to renovate, replace on the same site, or expand 
the entirety or a portion of an existing health service facility located on the main campus; 

2. So long as the capital expenditure does not result in: 
a. A change in bed capacity as defined in G.S. 131E-176(5); or 
b. The addition of a health service facility or any other new institutional health service other 

than that allowed by G.S. 131E-176(16)b; and 
c. The CON Section receives prior written notice of the planned expenditure along with 

documentation demonstrating that the provider meets the exemption.   
 

The Project Involves The Redesign and Renovation Of Mission’s Existing Main ER  
On Mission’s Main Campus 

 
The Project which is the subject of this Notice is projected to cost in excess of $2,000,000.00.  Please see 
Attachment 2, a Certified Projected Capital Cost Worksheet reflecting that the total project cost is 
anticipated to be $12,724,000.00.  Of that amount, $8,764,000.00 will be expended on construction and 
renovation related to renovating the existing main ER at Mission Hospital.  The remaining costs include: 
$2,080,000.00 in medical equipment, $520,000.00 in architect and engineering fees, $150,000.00 in non-
medical equipment, $125,000.00 in furniture costs, $195,000.00 in interest costs during construction and 
$890,000.00 in ITS costs.     
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The Project qualifies for the statutory exemption at N.C. Gen. Stat. § 131E-184(g) because the sole purpose 
of the project and related expenditure is to renovate, relocate and replace a portion of an existing health 
service facility on the hospital’s main campus.  The project consists of redesigning and renovating Mission’s 
main ER which is housed in the Mission Hospital main building, located on the hospital’s main campus. 
 
The term “campus” is defined at N.C. Gen. Stat. § 131E-176(2c) as “the adjacent grounds and buildings, 
or grounds and buildings not separated by more than a public right-of-way, of a health service facility and 
related health care entities.”  For the purposes of the exemption at N.C. Gen. Stat. § 131E-184(g), “main 
campus” is defined as: 

a. The site of the main building from which a licensed health service facility provides clinical 
patient services and exercises financial and administrative control over the entire facility, 
including the buildings and grounds adjacent to that main building; and  

b. Other areas and structures that are not strictly contiguous to the main building but are located 
within 250 yards of the main building.  

 
N.C. Gen. Stat. § 131E-176(14n). 
 
The Mission main ER is located in the main hospital building on the main campus in Asheville, N.C.  The 
Mission Hospital main building is the site from which the hospital exercises clinical and administrative 
control over the entire hospital.  See Attachment 3 (Statement of Mission’s COO).     
 

Mission’s Project Does Not Involve A Change In Bed Capacity 
 

The Project does not involve a change in bed capacity as defined by N.C. Gen. Stat. § 131E-176(5).  That 
section defines “change in bed capacity” in pertinent part as: (i) any relocation of health service facility beds 
from one licensed facility or campus to another, or (ii) any redistribution of health service facility bed capacity 
among the categories of health service facility beds defined in N.C.  
Gen. Stat. § 131E-176(9c), or (iii) any increase in the number of health service facility beds.  The Project 
involves only the relocation and renovation of existing ER space on Mission’s main campus and does not 
involve any relocation of health service facility beds from one licensed campus to another, any increase in 
the number of health service beds or any redistribution of health service facility beds among the categories 
identified at N.C. Gen. Stat. § 131E-176(9c). 
 

The Equipment To Be Acquired And Installed As Part Of The Project Does Not Constitute Major 
Medical Equipment Under The CON Statute 

 
The CON Statute treats as a “new institutional health service” requiring a CON the acquisition of major 
medical equipment.  N.C. Gen. Stat. § 131E-176(16)p. Major medical equipment is defined as “a single unit 
or single system of components with related functions which is used to provide medical and other health 
services and which costs more than two million dollars (“2,000,000).”  N.C. Gen. Stat. 131E-176(14o).  
 
Mission’s Project does not involve the acquisition of medical equipment which meets the definition of “major 
medical equipment” under the CON Statute.  The total equipment budget for the Project is approximately 
$2,080,000.00.  See Attachment 2 (capital cost worksheet).  No single item or single system of components 
to be included in the Project comes anywhere close to the $2,000,000.00.00 major medical equipment 
threshold in terms of cost.  The Project does include the acquisition of an additional CT Scanner for the 
renovated ER.  However, the total price of the new CT Scanner is estimated to be $684,315.00.  See 
Attachment 3 (Statement of Mission’s COO).    
 
Also, the Project does not include the acquisition of any of the major medical equipment designated at N.C. 
Gen. Stat. § 131E-176(16)f1 which would require Mission to obtain a CON before acquiring the equipment.    
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Conclusion 
 
For the reasons recited herein, the Project qualifies under the exemption from CON Section review set forth 
at N.C. Gen. Stat. § 131E-184(g).  Please allow this letter to serve as the advance written notice required 
by N.C. Gen. Stat. § 131E-184(g).  We would appreciate the CON Section acknowledging at its earliest 
opportunity that Mission’s Project, as described herein, is not subject to CON Section Review and that 
Mission may proceed with the project without first obtaining a CON.   
 
Please let me know if you have questions or need further information regarding this notice. 
 
 
Very truly yours, 

Kenneth L. Burgess 
Shareholder 
 
cc: Sondra Smith 

Cathi Durham 

Attachments 



Attachment 1 
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From: Mitchell, Micheala L
To: Stancil, Tiffany C
Cc: Lightbourne, Ena
Subject: FW: [External] Notice of Exemption for Mission Hospital ER Renovation
Date: Saturday, December 10, 2022 9:09:18 AM
Attachments: 4889-8803-2067 v.1 Mission ER Redesign Exemption Notice w-attachments - 2022-12-09.pdf

Tiffany, would you mind logging this as an exemption and assigning to Ena?
 
Thank you,
 
Micheala Mitchell, JD
(she/her/hers)
Section Chief, Healthcare Planning and CON Section
NC Department of Health and Human Services
Division of Health Service Regulation
809 Ruggles Drive, Edgerton Building
2704 Mail Service Center
Raleigh, NC 27699-2704
Office: 919 855 3879
Micheala.Mitchell@dhhs.nc.gov
 
Help protect your family and neighbors from COVID-19.
Know the 3 Ws. Wear. Wait. Wash.
#StayStrongNC and get the latest at nc.gov/covid19
 
Twitter | Facebook | Instagram | YouTube | LinkedIn
 

Email correspondence to and from this address is subject to the North Carolina Public Records Law and may be disclosed to
third parties by an authorized State official. Unauthorized disclosure of juvenile, health, legally privileged, or otherwise
confidential information, including confidential information relating to an ongoing State procurement effort is prohibited by
law. If you have received this e-mail in error, please notify the sender immediately and delete all records of this email.
 
 
 

From: Burgess, Ken <kburgess@bakerdonelson.com> 
Sent: Friday, December 9, 2022 4:37 PM
To: Mitchell, Micheala L <Micheala.Mitchell@dhhs.nc.gov>; Lightbourne, Ena
<ena.lightbourne@dhhs.nc.gov>
Subject: [External] Notice of Exemption for Mission Hospital ER Renovation
 
CAUTION: External email. Do not click links or open attachments unless you verify. Send all suspicious email as an
attachment to Report Spam.

 
Micheala and Ena, again, Happy Friday.  Attached please find a Notice of Exemption we are filing on
behalf of MH Mission Hospital, LLLP in connection with Mission’s renovation of its existing
emergency department at the main hospital on the Mission Campus. Please let me know if you need
additional information or have questions regarding the attached Exemption Notice.  Thanks, Ken

mailto:Micheala.Mitchell@dhhs.nc.gov
mailto:Tiffany.Stancil@dhhs.nc.gov
mailto:ena.lightbourne@dhhs.nc.gov
https://www.ncdhhs.gov/
https://www2.ncdhhs.gov/dhsr/
https://covid19.ncdhhs.gov/materials-resources/know-your-ws-wear-wait-wash
https://www.nc.gov/covid19
https://twitter.com/ncdhhs
https://www.facebook.com/ncdhhs/
https://www.instagram.com/ncdhhs/
https://www.youtube.com/user/ncdhhs/
https://www.linkedin.com/company/ncdhhs/
mailto:report.spam@nc.gov



   


 


2235 GATEWAY ACCESS POINT 
SUITE 220 
RALEIGH, NORTH CAROLINA  
27607 


  


www.bakerdonelson.com 


 


 
 
 


ALABAMA  FLORIDA  GEORGIA  LOUISIANA  MARYLAND  MISSISSIPPI  NORTH CAROLINA  
SOUTH CAROLINA  TENNESSEE  TEXAS  VIRGINIA  WASHINGTON, D.C. 


KENNETH LEE BURGESS, SHAREHOLDER 
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E-Mail Address: kburgess@bakerdonelson.com 


 
December 9, 2022 
 
 
VIA E-MAIL 


 
 
 


 
Micheala Mitchell, Chief 
Ena Lightbourne, Project Analyst 
N.C. Department of Health and Human Services 
N.C. Division of Health Service Regulation 
Certificate of Need Section  
809 Ruggles Drive, Raleigh, N.C. 27603 


 


 
RE:   Notice of Exemption for the Redesign and Renovation of MH Mission Hospital, LLLP’s 


Emergency Room 


Dear Micheala and Ena: 


I am writing on behalf of our client MH Mission Hospital, LLLP (“Mission”) to provide the North Carolina 
Department of Health and Human Services, Division of Health Service Regulation, Certificate of Need 
Section (“the CON Section” or “the Agency”) with prior written notice of Mission Hospital’s plans to redesign 
its existing Emergency Room (“ER”) at the Mission main hospital, as described further below (the “Project”).  
For the reasons set forth below, we do not believe that the Project is subject to review by the Agency or 
that Mission is required to obtain a certificate of need (“CON”) before proceeding with the Project because 
the Project qualifies for an exemption pursuant to N.C. Gen. Stat. § 131E-184(g).    
 
Background 
 
In 2021, Mission handled approximately 101,000 ER visits. The current Mission ER was developed by the 
former owners of Mission Hospital and so was acquired “as is” when HCA Healthcare acquired Mission 
Hospital in 2019.  The current size and layout of the ER has proven challenging for patients, physicians and 
staff.  The purpose of the Project is to redesign certain components of the main ER to optimize patient flow, 
patient experience and overall operations of the ER.  The Project will also address the special needs of 
Behavioral Health (“BH”) ER patients.   
 
The Project will be developed in two phases and involves the following: 
 


o Acquisition of a new CT Scanner to augment to Mission’s existing 2 ER-based CT 
Scanners, discussed further below, to optimize patient flow; 


o Renovate existing space to: 
 Relocate the existing EMS lounge; 
 Create a renovated pediatric ER pod; 
 Create a renovated 24-hour BH pod with intake rooms, a security work area and 


related support space; and 
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o Renovate and upgrade other portions of the existing ER to maximize space and efficiency. 
 


For the reasons stated below, this redesign and renovation of Mission Hospital’s main ER is exempt from 
CON Section review, and thus does not require that Mission obtain a CON, pursuant to N.C. Gen. Stat. § 
131E-184(g).  See Attachment 1 (diagrams showing the location of Mission’s existing ER and the space to 
be renovated).  The anticipated capital costs for the Project are $12,724,000.00.  See Attachment 2 (Capital 
Cost Worksheet).  
 
Applicable Legal Authorities 
 
The CON Law precludes any person from offering or developing a “new institutional health service” without 
first obtaining a CON.  N.C. Gen. Stat. § 131E-178(a). The definition of “new institutional health service” 
includes, inter alia, the following: 
 


 Incurring an obligation for a capital expenditure that exceeds $4,000,000.00 to develop or expand 
a health service or health service facility, or which “relates” to the provision of a health service.  


 
N.C. Gen. Stat. §§ 131E-176(16)(b).  However, the CON Law includes a specific exemption for health-
related capital expenditures in excess of $2,000,000.00 where the sole purpose of the capital expenditure 
is “to renovate, replace on the same site, or expand the entirety or a portion of an existing health service 
facility located on the main campus.”   N.C. Gen. Stat. § 131E-184(g).  That exemption, where applicable, 
eliminates the need to obtain a CON before incurring the capital expenditure.  The Project which is the 
subject of this Exemption Notice involves a capital expenditure in excess of $2,000,000.00.  The estimated 
total capital cost for the project is $12,724,000.00.  However, the project is exempt from CON Section 
review based upon the exemption at N.C. Gen. Stat. § 131E-184(g).  
 


 
The Statutory Exemption For Renovation, Replacement Or Expansion Of An Existing 


Health Facility On The Same Campus 
 


N.C. Gen. Stat. § 131E-184(g) provides an express exemption from CON Section review for capital 
expenditures that exceed $2,000,000.00 where: 
 


1. The sole purpose of the capital expenditure is to renovate, replace on the same site, or expand 
the entirety or a portion of an existing health service facility located on the main campus; 


2. So long as the capital expenditure does not result in: 
a. A change in bed capacity as defined in G.S. 131E-176(5); or 
b. The addition of a health service facility or any other new institutional health service other 


than that allowed by G.S. 131E-176(16)b; and 
c. The CON Section receives prior written notice of the planned expenditure along with 


documentation demonstrating that the provider meets the exemption.   
 


The Project Involves The Redesign and Renovation Of Mission’s Existing Main ER  
On Mission’s Main Campus 


 
The Project which is the subject of this Notice is projected to cost in excess of $2,000,000.00.  Please see 
Attachment 2, a Certified Projected Capital Cost Worksheet reflecting that the total project cost is 
anticipated to be $12,724,000.00.  Of that amount, $8,764,000.00 will be expended on construction and 
renovation related to renovating the existing main ER at Mission Hospital.  The remaining costs include: 
$2,080,000.00 in medical equipment, $520,000.00 in architect and engineering fees, $150,000.00 in non-
medical equipment, $125,000.00 in furniture costs, $195,000.00 in interest costs during construction and 
$890,000.00 in ITS costs.     
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The Project qualifies for the statutory exemption at N.C. Gen. Stat. § 131E-184(g) because the sole purpose 
of the project and related expenditure is to renovate, relocate and replace a portion of an existing health 
service facility on the hospital’s main campus.  The project consists of redesigning and renovating Mission’s 
main ER which is housed in the Mission Hospital main building, located on the hospital’s main campus. 
 
The term “campus” is defined at N.C. Gen. Stat. § 131E-176(2c) as “the adjacent grounds and buildings, 
or grounds and buildings not separated by more than a public right-of-way, of a health service facility and 
related health care entities.”  For the purposes of the exemption at N.C. Gen. Stat. § 131E-184(g), “main 
campus” is defined as: 


a. The site of the main building from which a licensed health service facility provides clinical 
patient services and exercises financial and administrative control over the entire facility, 
including the buildings and grounds adjacent to that main building; and  


b. Other areas and structures that are not strictly contiguous to the main building but are located 
within 250 yards of the main building.  


 
N.C. Gen. Stat. § 131E-176(14n). 
 
The Mission main ER is located in the main hospital building on the main campus in Asheville, N.C.  The 
Mission Hospital main building is the site from which the hospital exercises clinical and administrative 
control over the entire hospital.  See Attachment 3 (Statement of Mission’s COO).     
 


Mission’s Project Does Not Involve A Change In Bed Capacity 
 


The Project does not involve a change in bed capacity as defined by N.C. Gen. Stat. § 131E-176(5).  That 
section defines “change in bed capacity” in pertinent part as: (i) any relocation of health service facility beds 
from one licensed facility or campus to another, or (ii) any redistribution of health service facility bed capacity 
among the categories of health service facility beds defined in N.C.  
Gen. Stat. § 131E-176(9c), or (iii) any increase in the number of health service facility beds.  The Project 
involves only the relocation and renovation of existing ER space on Mission’s main campus and does not 
involve any relocation of health service facility beds from one licensed campus to another, any increase in 
the number of health service beds or any redistribution of health service facility beds among the categories 
identified at N.C. Gen. Stat. § 131E-176(9c). 
 


The Equipment To Be Acquired And Installed As Part Of The Project Does Not Constitute Major 
Medical Equipment Under The CON Statute 


 
The CON Statute treats as a “new institutional health service” requiring a CON the acquisition of major 
medical equipment.  N.C. Gen. Stat. § 131E-176(16)p. Major medical equipment is defined as “a single unit 
or single system of components with related functions which is used to provide medical and other health 
services and which costs more than two million dollars (“2,000,000).”  N.C. Gen. Stat. 131E-176(14o).  
 
Mission’s Project does not involve the acquisition of medical equipment which meets the definition of “major 
medical equipment” under the CON Statute.  The total equipment budget for the Project is approximately 
$2,080,000.00.  See Attachment 2 (capital cost worksheet).  No single item or single system of components 
to be included in the Project comes anywhere close to the $2,000,000.00.00 major medical equipment 
threshold in terms of cost.  The Project does include the acquisition of an additional CT Scanner for the 
renovated ER.  However, the total price of the new CT Scanner is estimated to be $684,315.00.  See 
Attachment 3 (Statement of Mission’s COO).    
 
Also, the Project does not include the acquisition of any of the major medical equipment designated at N.C. 
Gen. Stat. § 131E-176(16)f1 which would require Mission to obtain a CON before acquiring the equipment.    
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Conclusion 
 
For the reasons recited herein, the Project qualifies under the exemption from CON Section review set forth 
at N.C. Gen. Stat. § 131E-184(g).  Please allow this letter to serve as the advance written notice required 
by N.C. Gen. Stat. § 131E-184(g).  We would appreciate the CON Section acknowledging at its earliest 
opportunity that Mission’s Project, as described herein, is not subject to CON Section Review and that 
Mission may proceed with the project without first obtaining a CON.   
 
Please let me know if you have questions or need further information regarding this notice. 
 
 
Very truly yours, 


Kenneth L. Burgess 
Shareholder 
 
cc: Sondra Smith 


Cathi Durham 


Attachments 







Attachment 1 







 


 
4882-1095-6096v1  
2957809-000026 11/30/2022 


Mission Emergency Department Redesign 


 


 



JGP

Blue 2 Line







Attachment 2 







JGP

Blue 2 Line







Attachment 3 







JGP

Blue 2 Line











Burgess
 
Kenneth (Ken) L. Burgess
Shareholder
Baker, Donelson, Bearman, Caldwell & Berkowitz, PC
2530 Meridian Parkway, Suite 300
Durham, NC 27713
 
Phone: 919-294-0802
Cell:  919-449-4754
Email address: kburgess@bakerdonelson.com
www.bakerdonelson.com
 
Baker,  Donelson, Bearman, Caldwell & Berkowitz, PC represents clients across the U.S. and abroad
from offices in Alabama, Florida, Georgia, Louisiana, Maryland, Mississippi, North Carolina, South
Carolina, Tennessee, Texas, Virginia and Washington, D.C.
 
NOTICE: This electronic mail transmission with any attachments may constitute an attorney-client
communication, protected health information (PHI) or other confidential information that is in fact
confidential, legally protected from disclosure and/or protected by the attorney-client privilege. If
you are the intended recipient, please maintain confidentiality and be aware that forwarding this e-
mail to others may result in a waiver of these protections and privileges and regardless electronic
communications may be at times illegally accessed and viewed. If you are not the intended recipient,
this e-mail is not intended for transmission to you, nor to be read, reviewed, used, distributed or
even received by you or any other unauthorized persons. If you have received this electronic mail
transmission in error, please double delete it from your system immediately without copying,
reading or disseminating it, and notify the sender by reply e-mail, so that our address record can be
corrected. Thank you very much.

mailto:kburgess@bakerdonelson.com
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